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CURRENT TOPICS 


Birthday Honours 


WE offer respectful congratulations to Sir NORMAN BIRKETT, 
K.C., on the occasion of his having been created a Privy 
Councillor in His Majesty’s Birthday Honours List. Having 
attained the highest eminence in his profession, he became a 
King’s Bench judge in 1941 at an age when he might well 
have looked forward to many years of much more lucrative 
employment at the Bar. He placed his great gifts at the 
service of the public rather than a section of the public, and 
the outstanding assistance which he gave on the Bench at the 
Nuremberg trials fully justified the choice he made. 
Sir Norman Birkett deserves well of the country he has so 
notably served. We also take the opportunity to congratulate 
Mr. DouGLAs THORNBURY GARRETT, President of The Law 
Society, on the knighthood conferred upon him. All solicitors 
will recall the great services which he has rendered for many 
years past. It is fitting that he should be President of the 
Council in 1947, for it is the year in which he attains his 
majority as a member of the Council, having been first 
appointed in 1926. In 1933 he was appointed a member of the 
Disciplinary Committee, and in 1938 he was made a member 
of the Supreme Court Rules Committee. Mr. Garrett is 
senior partner in Parker, Garrett & Co. 


Poor Persons Procedure 


THE Law Society’s report on poor persons procedure 
for the year ended the 31st December, 1946, is the twenty-first 
annual report upon the work of the poor persons committees 
of The Law Society and the provincial law societies. In 
the Law Society's Gazette for April, 1946, appeared details 
of a scheme for forming panels of solicitors in private practice 
to assist legal aid sections set up under the Army and R.A.F. 
legal aid schemes and the Navy legal aid scheme. Solicitors 
volunteering to act under this scheme undertake the work of 
preparing applications to the poor persons committee, receiving 
therefor the standard fee of three guineas and reasonable 
travelling expenses. This standard fee has been calculated 
on the basis that it would be approximately 85 per cent. 
(the percentage recommended in the Rushcliffe Report) 
of the full charges to which the solicitor would normally 
be entitled for the work of preparing the application. As a 
tesult of the appeal for volunteers a panel was formed including 
the names of over 500 solicitors in England and Wales. The 
first case was passed out at the end of April and by the end 
of the year 1,115 cases had been dealt with on behalf of the 
Army and R.A.F. alone. It is expected that this number 
will be passed in 1947. Applications for poor persons 
certificates received during the year 1946, compared with 
those received in the preceding year, showed a decrease in 
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London but an increase in the provinces. In London the 
number of applications received was 12,990, compared with 
16,340 in 1945. In 1944 the figure was 11,137, and in 1943 
7,646. The reports which have been received from the 
provincial poor persons committees show that figures have 
again risen—from 6,042 in 1945 to 7,625. In 1944 the figure 
was 4,981. Over 90 per cent. of the committees report that 
all applications received before the last months of 1946 have 
already been considered and dealt with, but eleven committees 
report some delay in allocating cases to conducting solicitors, 
though this is being remedied with the return of solicitors 
from the Forces. Eight committees report delay in the 
conduct of cases allocated to solicitors, but this too is being 
remedied. Many of the committees pay tribute to the assist- 
ance given by the civil section of the Services Divorce 
Department of The Law Society, to which have been referred 
causes which local committees have found it impossible to 
allocate for conduct by a local solicitor within a reasonably 
short time. Once again, however, the Council wish to direct 
the attention of provincial committees to the assistance which 
is gladly offered by the civil section. As in previous years, 
matrimonial causes have again formed the bulk of the work, 
constituting over 96 per cent. of the total. Of these causes 
54 per cent. were founded upon the new grounds provided 
by the Matrimonial Causes Act, 1937. Among interesting 
cases recorded in the report is the instance of a man who 
applied to the West Surrey committee in order to take divorce 
proceedings, but later withdrew his application, “‘ in case his 
wife got to hear about it.”’ 


The Services Divorce Department 


THE Services Divorce Department during 1946 grew from 
five service units and the civilian unit in London to fourteen 
service units and civilian units in London and sixteen service 
units in the provinces. The staff of the department numbered 
126 at the beginning of the year and 584 at the end of the year. 
With the co-operation of the Ministry of Works, by the end 
of September, 1946, suitable premises were found, the 
necessary alterations completed, and equipment provided 
for centres at Birmingham, Bristol, Cardiff, Leeds, Liverpool, 
Manchester, Newcastle, Nottingham and Norwich. Shorthand 
typists and juniors were particularly difficult to recruit. The 
shorthand typing position was brought to the attention of the 
Lord Chancellor, who, on the 26th March, 1946, made a 
broadcast appeal to typists throughout the country to come 
forward to prevent divorce causes of servicemen from being 
held up. There was an immediate response to the appeal 
and an adequate number of shorthand and copy typists was 
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engaged for the department. During 1946 the pre-allocation 
section received 19,101 files from the poor persons department, 
decided the probable venue in 18,961 cases, obtained 15,705 
poor persons certificates and despatched 11,449 cases to 
solicitors of the Services Divorce Department for conduct. 
During 1946, the post-decree section in London received 
8,815 files, obtained 4,154 decrees absolute, and passed to 
Accounts for closing 3,416 files. The costs section, in close 
co-operation with the post-decree section, recovered from 
respondents and co-respondents over £10,890 during the year. 
The average amount of each bill was about £8. In response 
to an appeal by the Lord Chancellor in 1946, the work done 
by the service units exceeded the work of the preceding four 
years together. The Law Society’s report shows also the 
figures for the service units for the first three months of 1947, 
from which it can be seen that although the staff of the 
department has not yet reached its full authorised strength, 
it has been able to accept cases at a rate well over 20,000 
a year, and has for the three months filed petitions at the rate 
of 20,000 a year. The Council wish once again to express 
their grateful thanks for the help in the conduct of this work 
which has been given by so many members of the Bar. At all 
times assistance has been readily and generously given to 
members of the services and to poor persons. 


The Coroner’s Inquest and the Press 


A CERTAIN amount of courage is nowadays required in 
order to point out where press publicity is in bad taste. 
There are some who are always ready to assume that any 
criticism of the press must be an attack on liberty itself. 
There are many, however, who think that freedom of discussion 
in the press and elsewhere should not be allowed to degenerate 
into licence, and that that danger constitutes the gravest 
of all threats to free discussion. A recent outspoken 
utterance by Mr. W. BeEnTLEy, of Pontefract, recently 
appointed president of the Coroners’ Society of England and 
Wales, presiding on 5th June at a dinner after the 101st 
annual meeting of the society, lends considerable point to this 
view. He spoke of “ certain evil things ’’ mililating against 
the aim of the society to work for the benefit of the public and 
referred to ‘‘ attempted publicity of certain of our proceedings 
by certain of the sensational press. We have had in a 
very short period undesirable publicity with regard to certain 
inquests,” said Mr. Bentley. ‘I refer to The Right Hon. 
Ellen Wilkinson, then this morning to Mrs. Mavis Tate, 
and above all to certain happenings at Southport. If anyone 
tells me that the publicity, the statements in the papers 
with regard to the Southport doctors, is desirable, I should 
venture to say: ‘ Well, you are a liar’.’’ Although the 
remedy is theoretically in the hands of the coroners who, 
as masters in their own courts can, if they think proper, exclude 
press and public from their proceedings, in practice coroners 
are for obvious reasons reluctant to exercise their powers, and 
it is for the good taste of journalists to decide when and 
how far it is in accordance with the public interest that 
details of the lives of private individuals should be published 
for all the world to read. 


Legal Education in War-time 


AN interesting feature in the Journal of the Society of Public 
Teachers of Law (New Series, No. 1, Pt. I) is a comprehensive 
survey of legal education during the war, 1939-45. The 
review includes facts about both The Law Society’s efforts 
and those of the Council of Legal Education, which have not 
hitherto been sufficiently appreciated. In the spring and 
summer of 1940, The Law Society’s classes continued with 
over 150 students, but in the spring and summer of 1941 
only 62 students, all in the intermediate stage, attended, and 
in the autumn their number decreased to 35. Thereafter 
classes continued with about 40 to 60 students until the end 
of hostilities. The survey also records the sequel to the work 
of legal education in war-time, of refresher courses and the 
publication of the Manual of Modern Law, and suggests that 
the refresher courses may possibly become a permanent 
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feature. The first of the courses began on 22nd May, 1945, 
and in twenty courses held up to the end of 1946 there was a 
total attendance of over 1,500, all of whom were either 
admitted solicitors, or had passed their solicitors’ final 
examination and were awaiting admission. The Council of 
Legal Education record that lectures and examinations in the 
Inns of Court continued uninterrupted in London throughout 
the war, and during the many alerts students refused to go 
to the shelters. The survey also contains ample record of 
and tribute to the work of The Law Society, the Council of 
Legal Education and other educational bodies in providing 
correspondence courses in law for the forces and especially 
to the magnificent work of organisations and individuals in 
regard to legal education in prisoner-of-war camps. In those 
camps 43 candidates sat for and passed the final examinations 
of The Law Society, of whom 20 obtained distinction, and 
Mr. Lunp, Secretary of The Law Society, wrote that 
“generally speaking the standard reached by the candidates 
was of a high order.” 


National Health Service Act, 1946 


THE Prime Minister stated in the House of Commons, on 
9th June, that the appointed day for the coming into operation 
of the complete National Insurance Scheme and of the National 
Health Service will be 5th July, 1948. The Prime Minister 
said: ‘‘ The preparatory work necessary to arrange the 
transition from existing schemes and agencies and to create 
the organisation to operate the new provisions effectively 
is very heavy, Considerable progress has been made with 
these preparations despite great difficulties of staff and 
premises. The various schemes are closely linked up with 
each other and with proposals for completing the break-up 
of the poor law and providing a comprehensive scheme of 
national assistance standing behind the insurance provisions, 
The Government consider that there are compelling reasons 
in favour of bringing all these schemes into operation on the 
same date. They have reached the conclusion that by giving 
high priority to the legislation which it is hoped to introduce 
next session to complete the break-up of the poor law, this 
will be possible.” The Prime Minister said that the 5th July, 
1948, ‘‘coincides with the end of the next contribution year for 
health, pensions and unemployment insurance.”” A Ministry 
of Health circular (105/47), issued on 10th June, substitutes 
a number of dates as the last dates for the submission of certain 
proposals, because the appointed day for the purposes of the 
National Health Service Act will be later than was 
contemplated when circular 22/47 was issued. In the same 
context it should be noted that S.R. & O., 1947, No. 983, 
made on 21st May, brings into force on the Ist July, 1947, 
certain provisions of the National Health Service Act, 1946. 
The main provision is s. 49 of the Act, which transfers to the 
Minister of Health some of the administrative functions (set 
out in subs. (1) of the section) of the Board of Control under 
the Acts relating to mental treatment and mental deficiency. 
The section also provides for the transfer of officers and 
property, for the appointment to the Board of Control of an 
additional medical commissioner, and for certain minor 
administrative matters relating to the Board. The Order 
also brings into force various amendments of the Acts relating 
to mental treatment and mental deficiency and a few other 
enactments. These amendments are made by ss. 50 and 76 
of the National Health Service Act, 1946, and Scheds. 
IX and X to that Act. They are all consequential on the 
transfer of functions and other changes made by s. 49 
of the Act. 

Recent Decision 


In an income tax appeal on 10th June (The Times, 11th 
June) Atkinson, J., held that the damages and costs 
incurred in defending an unsuccessful libel action were not 
deductible for income tax or excess profits tax under r. 3 (4) 
or (e) of Cases I and II of Sched. D to the Income Tax Act, 
1918, as they were not wholly laid out for the purpose of, or 
a loss connected with or arising out of, the appellant’s trade. 
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CRIMINAL LAW AND PRACTICE 


PRELIMINARY INVESTIGATIONS 


OnE of the matters on which law reformers have often 
expressed strong views is the preparatory procedure before 
the magistrates with a view to committal for trial before the 
higher courts. One of the main criticisms has been that it 
is public, and that it therefore prejudices the ultimate fair 
trial of the case. In so many cases it is prudent for the 
defendant to reserve his defence, that the prosecution’s case 
receives undue emphasis in the mind of the public from whom 
the jury are drawn. With the modern journalistic method of 
emphasising salient points by means of headlines, the defendant 
is placed in a disadvantageous position. 

In theory, the hearing may be held privately, behind closed 
doors. There are some who have actually experienced the 
hearing of preliminary inquiries in private, but they must be 
few. It is doubtful whether many magistrates are aware 
of the fact that they have an express discretion given to them 
by s. 19 of the Indictable Offences Act, 1848, “‘ to order that 
no person shall have access to, or be or remain in, such room 
or building, without the consent or permission of such justice 
or justices, if it appear to him or them that the ends of justice 
will be best answered by so doing,’”’ and that the room or 
building in which a preliminary inquiry is held is not to be 
deemed an “‘ open court ’’ for that purpose. 

A question arose over fifty years ago, it is true, as to whether 
the 1848 section was impliedly repealed by s. 20 of the 
Summary Jurisdiction Act, 1879. The Secretary of State 
advised the justices of Caerphilly that the 1848 section still 
held good as the justices investigating a charge of an indictable 
offence were not hearing, trying or adjudging a case within the 
words of s. 20 of the 1879 Act. In 1895 Hawkins, J., expressed 
an opinion that it was clear that a preliminary hearing could 
be held behind closed doors (R. v. Mortimer (1895), 60 J.P. 11), 
and ‘‘ Stone’s Justices’ Manual” expresses the opinion that 
justices may safely act on this rule. 

Most lawyers with experience of the crimisal courts 
emphatically agree on the superiority of a judge and jury to 
a tribunal consisting of a judge alone for the purpose of 
criminal trial. This is not to say that the jury system is 
without imperfection. As is well known, it is a fallible 
instrument, and it is open to the tremendous influence of 
what is sometimes called propaganda, but what in this case 
is unconscious and unintentional and therefore not so much 
propaganda as the automatic use of a huge modern instrument 
whereby news is conveyed to the commonalty in what is 
thought to be its most digestible form. Indeed, one organ 
of news where criminal trials are reported weekly boasts a 
circulation of 7,000,000 purchasers. How many readers that 
represents we forbear to calculate, but it will suffice for our 
present purpose to say that preliminary hearings before 
magistrates are there reported for all these readers to 
assimilate on the day of their greatest leisure. 

It cannot be suggested that such cases are not fairly 
reported. Journalists as a body are well aware of their legal 
duties and moral responsibilities. The fact remains that, 
owing to the nature of the preliminary hearing, which is held 
for the purpose of ascertaining whether the prosecution have 
made out a prima facie case on which a prisoner can be 
committed for trial, the public, from whom the jury are drawn, 
have the strength of the prosecution’s case impressed upon 
them before—sometimes long before—the case for the defence 
can in fairness to the defendant be made public, or at least 
made public in any sufficient detail. 

The result is that when a jury are faced with the question 
whether or not they are to believe a witness, the fact that his 
evidence has already appeared in print, sometimes with the 
assistance of a headline, in a score of papers, unconsciously 
weighs in his favour. Even the most intellectual and aloof 


among us are prone to suggestion, and find it difficult to 
disbelieve what the rest of the world unquestioningly accepts. 
How much more, then, are juries, drawn as they are from the 
undistinguished mass with all its virtues and failings, prone 


to accept what has hitherto appeared from their reading in 
the daily press to be axiomatic. In the face of this, of what use 
is it for the judge to warn the jury to ignore what they have 
heard or read about the case and to try it solely on the 
evidence? Can they do this, even if they want to? They 
certainly want to, for the average citizen of this country is 
more anxious than anyone in the world to hear both sides, 
but with the din of the press reports of the prosecution’s 
case still in his ears, he is asked to be completely impartial. 
It is submitted that this is not always possible. 

Since commencing this article the writer has had his 
attention drawn to an article expressing a similar point of 
view by Mr. Claud Mullins, in the Evening Standard of 9th June. 
Mr. Mullins’ experience as a magistrate is well known, and his 
conclusion is that preliminary inquiries should be private 
wherever a case is likely to arouse great interest. He quotes 
with approval Sir Archibald Bodkin’s statement in 1935 that 
it is contrary to the principle of fair trial that it should be 
necessary for a judge to warn the jury to put out of their 
minds what they had read about the case in the papers. 
Nevertheless it may well be asked what else can a judge do 
when he is aware that in nearly every case at least one 
newspaper, if it is only one of local circulation, has reported 
it, and at least one member of the jury is familiar with the 
case for the prosecution, although not with that for the 
defence ? ; 

At the best it would seem that the preliminary examination 
before magistrates involves an unnecessary duplication 
of effort. The Scottish system of preparing the prosecution's 
witnesses’ statements and furnishing them in writing to the 
accused seems infinitely preferable and it has the added 
advantages of avoiding premature publicity and saving the 
time of the court. 


SECOND THOUGHTS ON R. v. SIMS 

It may be remembered that when the decision of the 
Court of Criminal Appeal in R. v. Sims [1946] 1 K.B. 531, 
was reported, there was some criticism of it, in which we 
joined (see 90 Sot. J.595). The courts, however, are now 
bound by the authority of the case at least as far as the 
unnatural sexual offences there dealt with are concerned, 
and it is as well to understand clearly that it does not extend 
further than the class of offence to which it relates. 

It cannot be assumed that so sound a lawyer as Lord 
Goddard has simply been guilty of a mistake in law, and the 
writer of this article, at any rate, has no doubt that in deciding 
as he did Lord Goddard was fully conscious of all the implica- 
tions that were involved. The question is one of probative 
value, as he emphasised in the course of his judgment. 
Hitherto it has been assumed that evidence of other offences 
can be of probative value only where it is necessary to rebut 
the defence of accident (Makin v. Att.-Gen. for N.S. Wales 
(1894) A.C. 57). It can be adduced to show system or 
design or guilty knowledge. 

As a general rule this would appear to let in nearly all 
evidence of previous offences. To the mind of a jury every 
previous peccadillo might seem to have some probative 
value. To the more discerning and experienced judicial 
eye there are few offences indeed the commission of which in 
the past has value in proving that the person committing them 
has committed the offence in question. 

Sexual offences are, to a greater or less degree, of that 
type. For instance, on the trial of a prisoner for carnal 
knowledge in 1912 of a girl under the age of sixteen years, 
evidence of guilty relations between the prisoner and the 
girl in the previous April was held to be relevant (R. v. 
Shellaker {1914} 1 K.B. 414). A similar decision was reached 
in an incest case (R. v. Ball [1911] A.C. 47), and of course 
there was the case of R. v. Thompson |1917] 2 K.B. 630, 


‘referred to in the case of R. v. Sims, as to the finding of 
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powder puffs and photographs in the possession of a person 
charged with gross indecency. 

The fact is that these unnatural homosexual offences are 
so much in a class by themselves that they are almost quite 
outside the ordinary run of criminal offences. They seem 
to be more appropriate to the work of the doctor, the patholo- 
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gist and the psychologist, to whom the history of a case is 
all-important. To the criminal lawyer the history of a case 
is normally anathema until the offence is proved. Hence 
arises the anomaly. As long as this class of offence has first 
to be investigated by a criminal court, this exception to the 
ordinary fair rule of criminal trial will remain. 


COMPANY LAW AND PRACTICE 


THE CONTROL OF BORROWING ORDER, 1947—II 


THE effect of this order is by no means clear at first sight, 
and it may be that if one concentrates one’s attention first 
on the position of borrowing under the order, and then later 
on the question of issuing shares, it becomes slightly easier 
to understand. 

As I pointed out last week, Pt. I of the order, subject to 
the exemptions contained in Pt. II, rations all persons to 
borrowing £10,000 a year, except in the case of certain special 
kinds of borrowing. By Pt. I, therefore, for the purposes of 
ordinary borrowing, a person who wants to borrow more than 
{10,000 in any period of twelve months must either show that 
he comes within an exemption in Pt. II or get specific 
Treasury consent. 

To see, therefore, in an ordinary case of borrowing, if you 
come within any of the exemptions in Pt. II, you turn to 
art. 8, which contains a general exemption. That article 
provides by para. (1) as follows :— 

“Subject to the provisions of this article, the consent 
of the Treasury shall not be required to the carrying out 
by any such person as is mentioned in any of the provisions 
of Pt. I of this Order of any transaction mentioned in that 
provision if the amount involved in the transaction 
together with the amount involved in all previous transac- 
tions by the same person in the previous twelve months, 
being transactions which are to be taken into account in 
accordance with para. (2) of this article, does not exceed 
£50,000.” j 
This paragraph, as will be seen, contains the main general 

exemption ; but before considering it any further it is perhaps 
as well to see what the rest of art. 8 provides. 

Paragraph (2) defines at considerable length the previous 
transactions which have to be taken into account. They 
include any general borrowing of money, including borrowing 
inside the £10,000 ration, and also any other transaction 
to which the consent of the Treasury was, or apart from the 
general exemption would have been, required—e.g., raising 
money by the issue of shares. 

The paragraph goes on to provide that in the following 
cases the amount of those previous transactions may be 
reduced : if the previous transaction being taken into account 
was the borrowing or raising of money and it had the effect 
of reducing an existing capital liability in respect of general 
borrowing and replacing it by a fresh capital liability, the 
amount by which the previous liability was reduced may be 
deducted from the amount of the transaction being taken 
into account. 

Similarly, a previous raising or borrowing of money is to 
be disregarded to the extent to which it has been subsequently 
repaid. If, however, it was repaid out of a further borrowing, 
the amount of that further borrowing is, under the last 
provision referred to, allowed to be deducted, and in that 
case you may not also deduct the amount by which the 
previous liability has been so repaid. 

A previous transaction consisting of an arrangement to 
postpone the repayment of money borrowed or raised does not 
have to be taken into account, unless the money is due 
in less than six months’ time and the arrangement provides 
for securing its repayment by a guarantee or charge. 

The article goes on to provide that the exemption does 
not apply to any issue of securities if the effect of the transac- 
tion includes the capitalisation of profits or reserves (para. (3)), 
and also that the Treasury may at any time direct that the 
exemption shall not apply to any person (para. (4)). 


It further sets out (para. (5)) the way in which the 
“amount involved”’ is to be ascertained. In most cases 
this is ascertained in the way in which one would expect, 
but it is perhaps important to note that in relation to an issue 
of securities or the raising of money by such an issue, it is 
to be the amount of the money to be raised, or the total 
nominal value of the securities, or the value of any assets to 
be acquired in return for the securities, whichever is the 
greatest. 

Having dealt now at some length with the provisions of 
art. 8, we are in a position to return to the general exemption 
conferred by it in respect of borrowing. The situation seems 
to be that if, during the last twelve months, you have carried 
out no borrowing and no transaction prohibited by the first 
part of the order, you can borrow £50,000. If, on looking at 
Pt. I, you find you have carried out such a transaction, you 
have to calculate in accordance with the rules laid down in 
art. 8 the amount involved in that transaction, and you must 
then deduct that amount from £50,000 and can then borrow 
the amount that is left after making that deduction. It 
should be borne in mind that if you have previously borrowed 
your ration of £10,000 under Pt. I, for which no consent is 
required, and to which you are entitled regardless of the 
provisions for exemption, nevertheless the amount of that 
borrowing must be taken into account when making these 
calculations. 

It is not easy to see what the point of this £10,000 is. 
It does, however, at least have the effect, that it gives everyone 
an absolute right to borrow that amount every year, and 
that right will not be affected by a direction of the Treasury 
that art. 8 is not to apply to a particular person, for the right 
to borrow £10,000 every twelve months is not one conferred 
by way of exemption, but is left unaffected by the order. 

Turning now to what is really the main concern of this 
article, namely, the issue of shares by companies, the provisions 
as to this are contained in arts. 3 and 4 of Pt. I. The first 
point to notice is that there is no absdlute right to issue 
£10,000 worth of shares in every twelve months, as there is a 
right to borrow that amount, for art. 3 merely provides that 
subject to the exemptions in Pt. II a body corporate shall not 
without the consent of the Treasury raise money in Great 
Britain by the issue anywhere of shares in itself. This general 
prohibition is subject to two small exceptions, one in certain 
cases of sales of undertakings to private companies, and the 
other where shares are issued to the subscribers of a memo- 
randum of association, the total consideration for which does 
not exceed £500. 

When, therefore, it is desired to see whether a company 
can take advantage of the general exemption in art. 8 so as 
to be entitled to raise money by the issue of any shares, you 
have again to review the past twelve months. If the company 
has not borrowed or undertaken any transaction prohibited 
by Pt. I, it can so raise the money, so long as the nominal 
amount, or the amount subscribed, does not exceed £50,000. 
If the company has carried out any such previous transaction 
that figure of £50,000 must be reduced by the “ amount 
involved” in that previous transaction. 

It should be noted that the previous transactions to be 
taken into account include any borrowing up to {10,000 
carried out by the company. Consequently, if a company 
borrows, as it is entitled to do under art. 1, the sum of £10,000, 
and wishes to raise money by the issue of securities within 
twelve months, the amount involved in that issue may only 
be (without Treasury consent) £40,000. 
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If, however, it had not borrowed £10,000 or carried out any 
transaction mentioned in Pt. I of the order, the amount 
involved in the issue of securities might without Treasury 
consent be £50,000. In the case, therefore, of an issue of 
shares of the nominal value of £50,000 at par, it could in that 
way raise £50,000. It would then still be open to it, under 
the terms of art. 1 of the order, to borrow within twelve 
months its £10,000 without Treasury consent, and so, if it 
carried out the operations in this sequence, raise fresh money 
to an amount of £60,000 in twelve months without Treasury 
consent. 

The consideration of various other matters relating to the 
issue of shares and other securities in companies will have to 
be postponed until next week. Before leaving the provisions 
of art. 3, referred to above, it should be noted that they 
merely prohibit, subject to the exemptions and without the 
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consent of the Treasury, the raising of money by the issue of 
shares, and do not provide as reg. 6 of the Defence (Finance) 
Regulations provided that, subject to the exemptions and 
without the consent of the Treasury, it shall not be lawful 
to make an issue of capital. 

It appears to follow from this that no restriction is placed 
by art. 3 on the issue of shares if they are not issued for the 
purpose of raising money. For example, if a company 
purchased an estate or an undertaking it would apparently 
without Treasury consent be entitled to issue shares credited 
as fully paid up in payment of the purchase price and for any 
amount. It would similarly seem that if it did so, that would 
not be a transaction that would have to be taken into account 
when subsequently considering whether it was entitled to 
raise or borrow money within twelve months of issuing those 
shares. 


A CONVEYANCER’S DIARY 


APPROPRIATION 


My attention has recently been called to an article in the 
column of the Law Times which corresponds with this 
“ Diary,” in the issue of 1st February, 1947, which challenges 
the assumptions on which many of us have been acting in 
regard to the statutory power of appropriation vested in a 
personal representative. I agree with the learned contributor 
that this is a matter on which conveyancing practice should 
be tightened up. But I am not so sure that I agree with all 
the steps by which that conclusion is reached. 

The trouble mainly arises in connection with the estates 
of those intestates who die leaving less than £1,000 and 
survived by a spouse who becomes sole administrator. It 
is at its most acute where such an estate includes land. But 
the arguments are quite general. 

Under s. 46 of the Administration of Estates Act, the 
surviving spouse of an intestate takes the personal chattels 
and a charge for £1,000 with interest at 5 per cent. until 
payment in priority to all other beneficial interests. We 
have generally allowed ourselves to suppose that if the estate 
(apart from the personal chattels) is worth less than £1,000 
the surviving spouse simply takes it. This piece of loose 
thinking is encouraged by the practice of the Probate Division 
in granting letters of administration in such a case to the 
surviving spouse alone. But in truth the surviving spouse 
does not take the whole estate. He takes a first charge on it. 
The next fallacy is that we all tend to assume, in saying that 
an estate is worth over or under £1,000, that the valuation 
for the purposes of estate duty (usually mis-called the probate 
value) is decisive. No doubt it is convenient for many 
purposes that the parties concerned should adopt that 
valuation as correct for the particular purposes for which it is 
adopted. But it is not a valuation binding on all the world in 
all circumstances. 

Now, returning to the particular case of the surviving spouse, 
let us assume that the intestate died in June, 1944, leaving 
nothing except a small house in South London, then under 
bombardment with flying bombs, £1,000 debenture stock in 
an Argentinian railway and some personal chattels. The 
house might well have been valued for estate duty purposes 
at {450 and the stock at £400. On those facts, the Probate 
Division would have granted letters of administration to the 
surviving spouse only, and, in conformity with the normal 
loose practice, that would have been the end of the matter. 
It would be unusual for an assent to be executed in respect 
of the house and the chances are small of the administrator 
doing anything about the registration of the stock other than 
to present the grant to the company for registration. June, 


1947, having now arrived, someone else may easily show an 
interest in the estate; it may be a nephew or a cousin, or 
perhaps the child of the intestate by a former marriage. 
On this person inquiring, he will be told that the administrator 
is living in the house, which is now worth about £2,000 with 
vacant possession, and that the stock is worth £1,000. He 
will also be told, in all probability, that ‘‘ the estate was 


under £1,000, so the widower took it.’’ To this proposition, 
he should retort by asking what evidence there is of appro- 
priation. The advisers of the administrator will point to the 
administrator’s occupation of the house and receipt of the 
dividends. But that is not good enough. The occupation 
of the house is probably something done in assertion of a 
beneficial title, but the receipt of dividends is quite equivocal, 
since that can be done by the administrator as such. Moreover, 
one must not forget that the administrator, as surviving spouse, 
is entitled to a life interest in the whole estate (if there are no 
issue of the intestate) or in halt the estate (if there are such 
issue). What has been done may just as well be referable to 
that beneficial interest as to the £1,000 charge. There will 
very often indeed be no evidence, or no cogent evidence, of 
appropriation. Where there is none, the position is that the 
surviving spouse is relegated to his charge for £1,000, 
with 15 per cent. interest by now, and his life estate in the 
whole or half the estate. And that is all to which he is 
entitled. 

So far, I go along with the learned writer in the Law Times. 
But he apparently goes on to argue that, in the concrete case 
which I have taken, the administrator is incapable of appro- 
priating the house to himself, and that he may even be unable 
to appropriate the stock. The argument runs as follows : 
there was admittedly a power, apart from statute, for a 
personal representative to appropriate property of the 
deceased to answer a legacy or share belonging to himself. 
This power was available in respect of stocks with a market 
value (Re Richardson [1896] 1 Ch. 512), and other cases show 
that it applied also to things with an easily ascertainable 
value, such as mortgages. But there is no authority that a 
personal representative, before 1926, could appropriate land 
in his own favour. Such is the argument, and it is 
undoubtedly correct, so far as it goes. There could have 
been no such authority as is mentioned earlier than 1898, 
because the land did not previously vest in the personal 
representative. And there happens to have been no such 
authority during the available twenty-eight years. Moreover, 
though the learned writer does not quote it, there was a case 
during that time in which the court declined to approve the 
appropriation by a personal representative to himself of stocks 
having no market value, especially at his own price: Ke 
Bythway (1911), 80 L.J. Ch. 246. But there is no direct 
suggestion in any case of which I am aware that a personal 
representative could not appropriate land in his own favour, 
and land has a market value, though one resting partly on 
guesswork. Nor is there the slightest suggestion of such a 
thing in the notes on s. 41 of the Administration of Estates 
Act, in the 1927 edition of ‘‘ Carson’s Real Property Statutes,” 
where the old law is stated, and which is as good an authority 
as any textbook can be on those parts of the old law with 
which it deals. 

Moreover, I cannot accept the further reasoning of the 
learned writer in the Law Times, which is this. It has 
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recently been held (in Jopling v. I.R. [1940] 2 K.B. 282) 
that the statutory power is the same in kind as the power 
of appropriation apart from statute ; an appropriation under 
the latter had been held to be in essence a sale (Re Lepine 
(1892) 1 Ch. 210, and Re Beverly {1901} 1 Ch. 681), and the 
assent giving effect to an exercise of the statutory power 
was, therefore, liable to stamp duty ad valorem. From those 
premises it is argued that since the appropriation is a sale, 
and since a trustee cannot sell to himself, therefore a personal 
representative cannot appropriate land to himself. The 
learned writer states that if a personal representative can do 
so at all, the power “‘ would authorise, in the case of a large 
estate, a personal representative entitled to a legacy or share 
of the estate to appropriate to himself any nice little dwelling- 
house forming part of the deceased’s estate, or, where the 
estate includes a contingent reversionary interest of trifling 
value, to appropriate that to himself at its value at the death, 
regardless of the advantages to the estate of retaining an 
asset of considerable potential value.”’ These arguments have, 
no doubt, some emotional appeal, though the case of the 
reversionary interest raises quite different questions from 
that of the “ nice little dwelling-house.”” My first comment 
is, however, that a personal representative must hold the 
scales even, and I should not care to have to uphold in a 
Chancery court either of the suggested transactions if they 
had the implications which are hinted at, or anything like 
those implications. But the real point is that the argument 
that an appropriation to himself is a sale to himself and is 
therefore prohibited in equity must apply to all such appro- 
priations, whatever the nature of the subject-matter. Since 
a power to appropriate to himself existed apart from statute, 
one would have expected its abolition to be express. Not 
only is there no such abolition, but the Legislature evidently 
thought that such an appropriation could be made ; otherwise 
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there would be little point in the reference in s. 48 (2) of the 
Act to appropriation to answer the surviving spouse's charge 
for £1,000, since the cases where the surviving spouse is 
not an administrator are few indeed. And it would certainly 
be very remarkable, if an appropriation to himself is an 
objectionable exercise of the power which existed apart from 
statute, that neither in Re Richardson nor elsewhere has the 
point been made. The suggested restriction on the power 
would be exceedingly inconvenient, is not mentioned in 
the statute, is unsupported by authority, and in my opinion 
does not exist. 

But to return to the suggested case from which I started, 
the statute prescribes no special form in which an appropria- 
tion must be effected ; even writing is not necessary, and 
this view of the matter is accepted by Carson, at p. 408. 
Therefore, in the absence of any suggestion of bad faith, 
or even of sharpness, quite slight evidence, provided that it is 
unequivocal, will suffice to establish that an appropriation 
took place soon after the grant and so to defeat the other 
persons who are entitled beneficially. But the crux of the 
matter is that one must establish an intention to appropriate, 
while all that can usually be established is that everyone 
concerned thought that the estate belonged to the surviving 
spouse and that nothing more need be done. If that is the 
effect of the evidence, it appears to me quite hopeless to 
argue that the entirety of the appropriated estate belongs to 
the surviving spouse, and I therefore recommend that in 
practice the administrator in those cases should not only 
assent in respect of realty (as we saw last week, he cannot do 
so in respect of personalty) but should also record his appro- 
priation in writing and should fortify himself by having a 
valuation, as indicated in s. 41 of the Administration of 


LANDLORD AND TENANT NOTEBOOK 


FURNISHED HOUSES RENT TRIBUNALS: JURISDICTION 


SincE the unsuccessful attempt made in R. v. Furnished 
Houses Rent Tribunal for Paddington, ex parte Kendal Hotels, 
Lid. {1947} 1 All E.R. 448, to quash the decision of a furnished 
houses rent tribunal by certiorari (see 91 SoL. J. 188), orders 
of prohibition or certiorari have been successfully applied for 
in a number of cases (see 91 Sor. J. 255, 270). (In the 
case mentioned, it was judicially hinted that an application for 
an order of mandamus might have got the aggrieved party 
further.) 

Of the more recent decisions I think that R. v. Paddington 
and St. Marylebone Rent Tribunal, ex parte Bedrock Investments, 
Lid. {1947} 2 All E.R. 15; 91 Sor. J. 310, is the most 
important, as it decided a vexed question which was expressed 
most clearly by Atkinson, J., in the course of his judgment, 
in these terms: “ Lettings seem to fall into three classes. 
There are lettings in which there is no furniture and no 
attendance included ; secondly, lettings in which a substantial 
portion of the rent is fairly attributable to the use of furniture 
or to attendance ; thirdly, lettings in which part of the rent 
not amounting to a substantial portion is attributable to the 
use of furniture or to attendance. As to the first, the Act of 
1946 can have no application; as to the second, the Rent 
Restrictions Acts can have no application ; as to the third, 
on the face of it they may be within both Acts. Then the 
question arises: Which set of provisions-is to prevail ? ” 

The facts of the case were that the respondent tribunal, 
having decided (wrongly, it turned out ; but I will deal with 
that point later) that lettings before it fell within 
Atkinson, J.’s third category, proceeded to fix maximum 
rents which were lower than the standard rents of the 
properties concerned, 

Readers of Mr. L. G. H. Horton-Smith’s recent booklet on 
the 1946 Act (for review, see 91 Sox. J. 245) and of the writings 
on the subject to which he refers, will be aware both that the 
question of furnished rents tribunals’ powers in this respect 


Estates Act, in addition to the valuation made for the 
purpose of getting the grant. 
have been much debated and that Mr. L. G. H. Horton- 


Smith himself had come to the conclusion that standard rent 
should be disregarded in such cases. I shared this opinion ; 
briefly because of what I was taught about the sovereignty 
of Parliament and its ability to undo what it has done. 
However, the Divisional Court have now laid down that while 
a rent may conceivably be reduced it cannot, if there be a 
standard rent, be made less than the figure of that standard 
rent. This decision is based substantiall¥ on the provisions 
of s. 7 of the 1946 Act, which first excludes registered rents 
from the operation of ss. 9 and 10 of the Increase of Kent, 
etc., Act, 1920 (the ineffective provisions for controlling 
furnished rents) and concludes with: ‘save as aforesaid, 
nothing in this Act shall affect any provisions of the Kent and 
Mortgage Interest Restrictions Acts, 1920 to 1939." The 
view of the court was most tersely expressed by Oliver, J., 
who said : “‘ It is quite true the Rent Restrictions Acts do not 
in terms authorise charging the standard rent, but implicitly 
they do.” At all events, this statement of the position 
shows us the root of the difficulty, if it may still be so called. 
Lord Goddard, C.J., considered that s. 7 preserved the standard 
rent and left untouched all rights in respect of it; 
Atkinson, L.J., pointed out that the Rent Restrictions Acts 
authorised certain increases, and the position would be absurd 
if the rent registered under the Furnished Houses (Rent 
Control) Act, 1946, which might not be exceeded, were to 
prevent the landlord from recovering such increases in the 
face of the saving words of s. 7. 


The reasoning is undoubtedly forceful, but perhaps it is 
fair to observe that the reductio ad absurdum method of 
argument (also employed by Lord Goddard, C.J. : “ the result- 
ing situation would be startling indeed ”’) is sometimes not 
very effective when dealing with points under rent control 
legislation. Indeed, the provisions for determining the 
standard rent itself have led to absurd and startling results ; 
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in London and elsewhere it is not uncommon to find houses 
of the same intrinsic value with very different maximum 
rents, the usual explanation being that some were first let 
when the housing shortage had become acute, others when 
bombs were plentiful. 

Another point dealt with in this case, and, just before, 
in Rk. v. Hampstead and St. Pancras Rent Tribunal, ex parte 
Ascot Lodge, Ltd. 1947) 2 All E.R. 12; 91 Sov. J. 265, was 
the importance of the terms of the contract referred to the 
tribunal. When the Act came into force the ‘‘ Notebook ” 
pointed out (90 Sot. J. 183) that the words “ includes payment 
for the use of’ which qualify “ contract’ in s. 2 (1) were 
identical with words used by proviso (i) to s. 12 (2) of the 
Increase of Rent, etc., Act, 1920, when excluding furnished 
and other lettings, and that a contractual right to furniture, 
etc., had been held to be essential before the qualification could 
apply. In the Hampstead case it was “ highly probable ” 
that a tenant of the flats concerned would get a certain amount 
of attendance from porters employed by the applicants, 
but the leases said nothing about this ; accordingly, on the 
recent authority of Properly Holdings Co., Ltd. v. Mischeff 
(19460) 1 K.B. 645 (C.A.), it was held that the tribunal had 
been wrong in considering that they had jurisdiction by virtue 
of this attendance, and prohibition was granted. In the 
Paddington case the supply of hot water and electric current 
had been relied upon, but again the agreements were silent 
about these services, and this time orders of certiorari issued. 

In this connection Atkinson, J., made a useful and welcome 
observation, in the Paddington case, on the forms sent out to 
lessees by tribunals about to consider references : in so far as 
these ask for information on what 7s supplied, they are based 
on the fallacy exposed above. The Act does not authorise 
tribunals to seek information of lessees, and some tribunals 
point out, when sending these forms, that there is no obligation 


TO-DAY AND 


Rawlinson was born at Graithwaite, in 
Lancashire, on 16th June, 1640. His father served as a captain 
in the Parliamentary army during the Civil War. He himself 
was admitted to Gray’s Inn in 1657, and called to the Bar ten years 
later. He acquired a fair Chancery practice and became a 
serjeant in 1686. On the Whig revolution in 1688 he was 
appointed one of the three Commissioners of the Great Seal in 
the following year and was knighted. He retained this position 
till 1693. In 1690 he gave evidence before the House of Lords 
against the bill for reformation of the abuses of the Court of 
Chancery ; he was allowed a chair because of his infirmities 
In 1703 he died at Hendon where he had purchased an old 
mansion in Brent Street. He was buried in Hendon Church, 
where a monument was erected to his memory. 

June 17.—On 17th June, 1789, Gray’s Inn received a report 
on a joint conference of the Inns of Court on the propriety of 
extending to articled clerks a rule adopted in 1762 concerning 
the calling of attorneys to the Bar. It had now been agreed 
that no articled clerk to an attorney or solicitor and no clerk 
in the Courts of Chancery or Exchequer should be called until 
his articles had either expired or been cancelled for the space 
of two years. The conference had also adopted a Middle Temple 
order of 1730 that no Bencher should propose anyone for call 
to the Bar unless he were able to give some account of his character 
and qualifications. Further, no person was to be called to the 
Bar until the next meeting of the Benchers after that at which 
he had been proposed, “ to prevent improper persons from being 
called to the Bar.” 

June 18.—On 18th June, 1790, the Gray’s Inn Benchers ordered 
that the repairs to the Chapel were to be proceeded with immedi 
ately on the terms of the estimate of Mr. Gorham, the Society’s 
bricklayer, amounting to £103 18s. The greenhouse and partition 
in the garden were also to be repaired. 

June 19.—The ancient buildings of the Inns of Court were 
largely due to the private enterprise of the members. In return 
they were given an interest in the chambers they erected. Thus, 
on 19th June, 1579, the Inner Temple Benchers recited a previous 
order “ that, in consideration of the costs which John French, 
then one of the Bar, had bestowed in building and repairing his 
chamber and study, he should enjoy the same chamber and 
study during his natural life without having any person admitted 
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to answer them; but it does provide for information to be 
demanded of landlords, and it would follow from the learned 
judge’s observations that Nos. 6, 7 and 11 of the “ particulars ” 
in Sched. I to the Furnished Houses (Rent Control) Regula- 
tions, 1946 (information which lessors may be required to give), 
and also Nos. 3, 4 and 5 of Sched. II to those Regulations 
(particulars to be entered in the register), are ultra vires the 
powers conferred on the Minister of Health by s. 8, for these 
particulars deal with what is in fact and not with what is by 
contract to be provided and supplied in the way of furniture, 
services and board. 

The Hampstead case also gave us additional authority on 
what is, or at all events what is not, furniture ; for besides 
considering the availability of porters, the tribunal had 
apparently decided that “ an electric fire which becomes part 
of the wall of the flat’’ and an immersion heater, were 
furniture. Lord Goddard, C.J., was somewhat scathing about 
this, citing Gray v. Fidler {1943} 1 K.B. 694 (C.A.), as 
authority for the proposition that the word has to be given its 
ordinary, everyday meaning. Well, that was the case in 
which a majority of the Court of Appeal held that built-in 
wardrobes and beds and a standard lamp, and also linoleum 
and other articles which one would not find in the furniture 
department of a department store, were furniture; and though 
the test was said to be that of popular meaning, one cannot 
help thinking that the consideration of function weighed 
heavily in the case of the majority judgments. But much 
was also made of the fact that those articles which were 
built-in replaced, as it were, movable articles which a tenant 
would otherwise have had to buy, and following this line of 
reasoning, one appreciates the force of Lord Goddard, C.J.’s 
observations more readily, for the panel heating took the place 
of a fireplace which would undoubtedly have been a 
permanent part of the freehold. 


YESTERDAY 


to the same, except with his consent, and that, if Godfrey French, 
his son, should be admitted to the fellowship, he should, after 
the death or removal of his father, have the same chamber during 
his natural life.’”’ Now the father was dead and the son not yet 
admitted, but at the humble request of Mary French, widow of 
John, it was granted to a barrister named Waterhouse till 
Godfrey became a member. 

June 20.—On 20th June, 1794, the Gray’s Inn Benchers decided 
to let the Gray’s Inn Coffee House east of the Holborn Gate to 
Mrs. Warburton, at a rent of £300 a year. 

June 21.—On 2ist June, 1746, “at a trial in the Court of 
Common Pleas at Westminster, Mr. Bellinger, Worcester carrier, 
had a verdict of £25 with costs given him against Mr. Simms at 
the ‘Swan’ at Knightsbridge, for detaining the horse that 
Gordon, the highwayman, was taken upon and had stolen from 
the said Bellinger, who tendered the money for the charge of 
keeping. The horse was adjudged to Mr. Simms.” 

June 22.—In 1841 Lord Plunket was compelled to resign the 
office of Lord Chancellor of Ireland and Lord Campbell was 
appointed, to the indignation of the Irish Bar, which on 22nd June 
assembled in the Admiralty Court and passed a resolution ‘ that 
inasmuch as all judicial appointments in England are made from 
the English Bar, so all judicial appointments in Ireland ought to 
be made from the Irish Bar.’’ The effect of the resolution was 
later embodied in an address to the Queen, the meeting, however, 
disclaiming any intention of interfering with the prerogatives of 
the Crown. Campbell’s stay in Ireland was of the briefest. 
JUBILEE YEAR 

A correspondent has kindly recalled the fact that in this week 
falls the anniversary of Queen Victoria’s Golden and Diamond 
Jubilees, commemorating the day of her Proclamation on 
21st June, 1837; he suggests that this would be an appropriate 
occasion for a retrospect of the years which have passed since 
then. This column would hardly be equal to so extensive a 
survey and, moreover, the reminder did not leave me very much 
time for preparation. My correspondent will, therefore, forgive 
me if my researches were cut short at the Golden Jubilee of 1887. 
What was happening in that month of June when the Queen was 
celebrating her fifty years on the throne ? Well, to start with, 
the Reform Club also had a jubilee to celebrate and the M.C.C. 
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was organising a centenary match at Lord’s. In other fields 
there was plenty of copy for the newspapers. Hammersmith 
Bridge was opened. Mr. Gladstone was presented with the 
freedom of Swansea. The German Emperor laid a stone to 
inaugurate the Kiel Canal. In Ireland evictions were in full 
swing and the whole country was in a state of emergency. In 
the Commons the Criminal Law Amendment (Ireland) Bill 
was being desperately resisted by the Irish members. Mr. Tim 
Healy took particular exception to the preamble: ‘‘ Whereas 
it is expedient to amend the law relating to the place of trial of 
offences committed in Ireland for receiving more fair and impartial 
trials and for relieving jurors from danger to their lives, property 
and business.”’” Of greater interest to English lawyers was the 
Land Transfer Bill. Lord Halsbury was Chancellor, Lord 
Coleridge Chief Justice and Lord Esher Master of the Rolls. 
The great feature of 21st June was the thanksgiving service in 
Westminster Abbey. The following passage is taken from 
THE SOLICITORS’ JOURNAL: ‘“‘ The space allotted to the legal 
profession in Westminster Abbey contained only a hundred 
seats. The judicial Bench was represented by fifteen judges, 
including two Lords Justices, all the judges of the Chancery 
Division and the Vice-Chancellor of the County Palatine of 
Lancaster. The Chief Justice of the Irish Queen’s Bench 
Division was also present, not in his judicial robes but wearing a 
collar of SS over a uniform probably better known in Ireland 
than here. Several Queen’s Counsel were present in court suits 
and one with his gown and full-bottomed wig, also two junior 
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counsel in stuff gowns. Among the officials was a Chancery 
registrar, a Master of the Queen’s Bench and several district 
registrars."” The President of The Law Society, Sir H. W 
Parker, received a knighthood in the Jubilee Honours. 


A JUDICIAL VIsITOoR 

Maurice Healy used to tell a good story of Mr. Justice Boyd 
who, in that troubled year in Ireland, was followed about 
everywhere by two detectives. This annoyed him, for he was 
absolutely fearless and would have enjoyed a scrap with an 
assassin. He was a great yachtsman and when he decided to go 
to London for the Jubilee celebrations he thought to be quit of 
his protectors by sailing across the Irish Sea in his own boat, 
but when he put into a western port in England he found them 
mysteriously waiting on the quay. They dogged him to the 
capital and there he struck a bargain with them. They were to 
confine their attentions to calling at his hotel every morning to 
make sure he was still alive and to receive a programme of 
sights to see during the day. At the Abbey Boyd had some 
difficulty in reaching his place, which did not prove to be of the 
best, and was surprised to see his two sleuths in the front row 
of an excellent gallery of seats. Next morning he asked how 
they had got them but all they said was “‘ Secret service, sir.”’ (In 
his book on The Old Munster Circuit Healy places this incident 
in 1887, but it should be noted that in that year Boyd was still 
only Judge of the Court of Bankruptcy. He did not reach the 
Queen's Bench Division till some years later.) 


POINTS IN PRACTICE 


Questions from solicitors who are REGISTERED ANNUAL SUBSCRIBERS are answered, 
without charge, on the understanding that neither the Proprietors nor the Editor, nor any member 
of the staff, are responsible for the correctness of the replies given or for any steps taken in 
consequence thereof. All questions must be typewritten (in duplicate), addressed to the Editorial 
Department, 88-90, Chancery Lane, W.C.2, and contain the name and address of the subscriber, 
and a stamped addressed envelope. 

Administration Complete—PosiITION OF SURVIVING 
ADMINISTRATOR 

Q. An intestate died some years ago, leaving estate considerably 
in excess of £1,000, and leaving a widow and brothers and sisters, 
but no children surviving him. The death took place after 
Ist January, 1926, and the widow therefore became entitled to a 
life interest in half the residue, after deducting her £1,000 and 
interest, and the debts, etc. Letters of administration were 
granted to the widow and to a Mr. X. The administration has 
been completed, and Mr. X has now died. All the persons 
entitled to share in the estate of the deceased are still alive, and it 
is desired to invest some of the moneys in which the widow has a 
life interest. Can the widow act alone in advancing the funds in 
question upon mortgage of freehold property, or must she first 
appoint another trustee, or apply to the court to appoint another 
administrator ? It does not appear that any document has 
ever been executed by the widow and Mr. X, purporting to divest 
themselves of the office of administrators and assuming that of 
trustees. Presumably, if one administrator died before the 
administration was completed, the correct course would be to 
apply to the court for the appointment of another one, but am I 
correct in assuming that, if the administration was completed by 
the payment of the debts, funeral and testamentary expenses and 
the widow’s £1,000 and interest, the administrators assumed the 
character of trustees, and that upon the death of one, the other 
could act alone for the purpose of advancing the trust funds upon 
mortgage ? 

A. We see no reason why the widow (being now, in fact, a 
trustee) should not make the advance alone. Nevertheless, under 
the circumstances, it might be advisable to make an appointment 
in the place of the late Mr. X, which can be effected without any 
application to the Court (In ve Pitt (1928), 44 T.L.R. 371). 


Notes of Magistrates’ Clerk 
Q. Can you please suggest a way out of the following difficulty. 


~ 
We desire to obtain notes made by the magistrates’ clerk on the 
hearing of a summary charge which was dismissed. * The incident 
is now the subject of a civil action. The magistrates’ clerk 
refuses to produce his notes or to provide a copy until subpoenaed. 
We cannot issue a subpoena yet as the case has not been set down 
for trial at the assizes where it will be heard. We are, however, 
anxious to get a copy of the magistrates’ clerk’s notes immediately 
so as to compare the present statements of the witnesses with 
those made in the police court. 

A. The difficulty cannot be overcome. The notes are the 
property of the clerk, and no interested party has any right of 
access to them, prior to the issue of a subpoena. 


REVIEW 

Wilkinson’s The Shops Acts, 1912-1938. Third Edition. [Edited 

by G. M. Butts, Solicitor of the Supreme Court. 1947. London : 

The Solicitors’ Law Stationery Society, Ltd. 18s. 6d. net. 

The continued existence of the shopping queue has emphasised 
the importance of shops in the life of the community. [Enactments 
relating to shops are spread over a quarter of a century, and their 
consolidation in a new statute appears to be a distant ideal. 
In the meantime reliance can safely be placed upon this useful 
volume, which sets out in a lucid manner the complex statutory 
provisions governing the subject. The most recent are contained 
in the Young Persons (Employment) Act, 1938, Pt. II, and the 
statutory rules and orders thereunder. This branch of the law 
appears to be distinguished by intricate detail, and the above 
book is one which no legal adviser of a shopkeeper can afford 
to be without. The retailer who omits to acquire a copy 
apparently incurs a serious risk, as the legal pitfalls in keeping a 
shop are evidently numerous. To those who desire to be 
forewarned, this handy volume can be confidently recommended. 


BOOKS RECEIVED 


Stephen’s Digest of the Criminal Law. [ighth Edition. By 
Lewis FREDERICK StTuRGE, of the Inner Temple and the 
Midland Circuit, Barrister-at-Law. 1947. pp. xliv and (with 
Index) 584. London: Sweet & Maxwell, Ltd. 42s. net. 

The Law of Succession. Second Edition. By Davip HuGHEs 
Parry, M.A., LL.M., of the Inner Temple, Barrister-at-Law. 
1947. pp. 1 and (with Index) 347. London: Sweet & Maxwell, 
Ltd.: Stevens & Sons, Ltd. 25s. net. 

The Law on the Remuneration of Auctioneers and Estate Agents. 
By H. N. Grattan-Doy te, M.A., of Gray’s Inn and the 
North-Eastern Circuit, Barrister-at-Law, and Davip NAPLEY, 
Solicitor of the Supreme Court (Hons.). 1947. pp. xxiv 
and (with Index) 171. London: The Estates Gazette, Ltd. ; 
Sweet & Maxwell, Ltd. 23s. net. 

Shaw’s Evidence in Criminal Cases. Third Edition. By 
MicHakEL LEE, of the Middle Temple, Barrister-at-Law. 1947. 
pp. xxxi, 269 and (Index) 14. London: Butterworth & Co, 
(Publishers), Ltd. 15s. net. 

Sweet & Maxwell’s Guide to the Legal Profession. 1947, 
pp. xlviii and (with Index) 80. London: Sweet & Maxwell, 
Ltd 68: net. 

Burke’s Loose-Leaf War Legislation. Edited by H. 
Barrister-at-Law. 1946-47 Vol., Pts. 4 and 5. 
Hamish Hamilton (Law Books), Ltd. 

The International Law Quarterly. The British Journal of Publi 
and Private International Law. 1947. Vol. 1, No.1. London : 
Stevens & Sons, Ltd. 

The Trial of German Major War Criminals. Part 9. 1947. 
pp. ix and 363. London: His Majesty’s Stationery Office. 
5s. 6d. net. 


PARRISH, 
London : 
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NOTES OF CASES 
COURT OF APPEAL 


In ve Smith 
Lord Greene, M.R., Cohen and Asquith, L.JJ. 
20th March, 1947 
Bankruptcy—Suspension of discharge—Discretion of vegistrar— 

Bankruptcy Act, 1914 (4 & 5 Geo. 5, c. 59), ss. 26, 108. 

Appeal from an order of the registrar in bankruptcy. 

The bankrupt was adjudicated bankrupt in 1922 and obtained 
his discharge in the same year, subject to a three years’ suspen- 
sion. He was again adjudicated bankrupt on the 8th December, 
1938, and shortly afterwards applied for his discharge. The 
registrar refused that application by an order dated the 11th July, 
1939. The bankrupt applied under s. 108 of the Bankruptcy 
Act, 1914, which gives the court power to review its previous 
orders, again for his discharge and the registrar by an order of the 
14th January, 1947, ordered that the discharge of the bankrupt 
be suspended for three years from the 22nd October, 1946. The 
bankrupt appealed from that order. The facts of the case were 
serious. It was found : “‘ That the bankrupt’s assets were not 
of a value equal to 10s. in the £ on the amount of his unsecured 
liabilities; that he had contracted debts provable in the 
bankruptcy without having at the time of contracting them any 
reasonable or probable ground of expectation of being able to 
pay them; that the bankrupt had brought on or contributed to 
his bankruptcy by rash and hazardous speculation and by 
unjustifiable extravagance in living ; that the bankrupt had on a 
previous occasion been adjudged bankrupt.” 

Lorp GREENE said that the registrar in his judgment haa said 
he doubted whether it was open to him, having regard to the 
language of s. 26, to grant an immediate discharge. His lordship 
did not think that doubt justified; he thought the registrar had 
jurisdiction to order an immediate discharge. Lack of jurisdic- 
tion was not, however, the ground of the registrar’s order. His 
order was based on the facts of the case. The statute had 
given to the bankruptcy registrars a discretion. They were 
pre-eminently a tribunal whose discretion would not be interfered 
with by the Court of Appeal, unless there existed some good 
ground. It was argued for the bankrupt that the length of the 
suspension was unconscionably severe, because it would result 
in ten years elapsing between the adjudication and the final 
discharge. They had been referred to In re Swabey (1897), 76 L.T. 
534, in the Divisional Court, where the view had been expressed 
that suspension for five years should be reserved for very bad 
cases. The court had no jurisdiction’ to bind the discretion of 
its successors in bankruptcy jurisdiction. Every case had to be 
decided on its merits. They had also been referred to the 
observations of Vaughan Williams, L.J., in In ve Gaskell [1904] 
2 K.B. 478, and of Cave, J., in In ve Tobias [1891] 1 Q.B. 463. 
It was a mistake to concentrate too much on the penal aspects 
of the power to refuse or postpone discharge. It had several 
aspects. The committal of any of the misdeeds referred to in 
s. 26 qualified the right of the bankrupt to obtain the full 
advantage which the bankruptcy legislation had conferred on 
him; namely, the right, in proper circumstances, to rid himself 
of the burden of debt which was weighing him down. There 
was the other aspect that, if a bankrupt had become to a greater 
or less extent a danger to the public, that would be a good reason 
for postponing the discharge. That was a matter which ought 
to be taken into consideration. The decision of the registrar 
did not violate any principles nor had he misdirected himself in 
law. The appeal must be dismissed. 

CoHEN and AsguiTH, L.JJ., agreed in dismissing the appeal. 

CouNSEL: Andrew Clark, K.C., and G. F. Kingham; R. E. 
Seaton. 

So.icitors: Kenneth Brown, Baker, Baker ; Cohen & Cohen. 

{Reported by Miss B. A. Bickne.t, Barrister-at-Law.] 


Jn ve Donald; Royal Exchange Assurance v. Donald 
Lord Greene, M.R., Morton and Asquith, L.JJ. 
[st April, 1947 
Will—Construction—Gift to children of nephews and nieces ‘‘ who 
shall have died in lifetime of D’’—Nephew dies before D's birth 

—Whether child of nephew entitled to share. 

Appeal from decision of Evershed, J. 

The testator by his will, dated the 14th March, 1930, settled his 
residuary estate upon trust for his adopted son D for life and then 
for his issue and, in the event of D dying without issue, he directed 
his trustee to hold his residuary estate in trust in equal shares for 
his nephews and nieces living at the death of D, and “ for all 
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or any of the children or child living at the death of D, who 
being male attain the age of twenty-one years, or being female 
attain that age or marry, of any of my said nephews and nieces 
who shall have died in the lifetime of the said D but so that the 
children, if any, of my said nephews and nieces who shall have 
died as aforesaid shall take equally between them only the share 
which their parents would have taken.’’ The testator died in 
April, 1930. D survived him, dying without issue in 1941, 
D was born in 1919. W, a nephew of the testator, died some 
six months before D was born, leaving a child E, the appellant. 
Evershed, J., held that E was not entitled to share in the residuary 
estate since her father died, not during the life of D, but before 
he was born. 

Lorp GREENE, M.R., said that E would not appear to take 
under the natural and prima facie meaning of the words used, 
A number of cases had been cited. He found no assistance in 
scrutinising the exact language of these cases and comparing it 
with this case. He found in those cases a principle. Quite 
apart from the ordinary rule that ambiguous phrases must be 
construed in accordance with the context, the court had been 
ready to discover that a testator had fallen into a trap, which it 
was quite easy to fall into, of using tenses ungrammatically and 
making references to time inaccurately. The question always 
was whether there was sufficient indication to justify the court 
in saying that the testator had inaccurately used a tense which 
failed to carry out his real intention, One was not entitled to 
guess. It was not guessing to say that the exclusion of the 
children of one of the testator’s nephews or nieces, who happened 
to die shortly before and not shortly after D’s birth, was curious 
and unexpected. He was entitled to start the examination of 
this will with the prima facie impression that such a provision 
was not the kind of provision that one would have expected to 
find in a comprehensive gift of this character. The next thing 
was that the testator had given the residue to nephews and 
nieces living at his death. That was the class. Then one 
expected the testator to deal with a class which did not fulfil 
that description, namely, nephews and nieces not living at the 
death of the prepositus. If the words of the will were read 
literally, the contrast which one would have expected the testator 
to have been contemplating was not expressed in the way one 
would have expected. Unless the words were moulded so as to 
provide the proper pendant there was a gap in the testator’s 
thoughts. He had not provided an exhaustive alternative. If 
that were right, he thought there was sufficient context to justify 
him giving to the phrase in question a meaning which would 
carry out what was the probable intention of the testator. There 
was sufficient context here and the appeal succeeded. 

Morton and Asoguitu, L.JJ., agreed in allowing the appeal. 

CouNnsEL: Michael Albery ; B. S. Tatham; Donald Cohen. 

Soricirors: Herbert Oppenheimer; Natham & Vandyk; 
H. F. K. Ireland. 

{Reported by Miss B. A. Bicknext, Barrister-at-Law.] 


, CHANCERY DIVISION 


In ve A Receiving Order (In Bankruptcy) 
Roxburgh, J. 15th April, 1947 
Bankruptcy—Land_ charges—Re-registration after discharge of 

bankrupt—Land Charges Act, 1925 (15 © 16 Geo. 5, c. 22), 

s. 6 (1), (3), (5)—Bankruptcy Rules, 1915, r. 1814. 

Motion. 

C was adjudicated bankrupt in 1927. He was at the time 
entitled to an absolute reversionary interest in two freehold 
properties, which interest was duly disclosed to the trustee in 
bankruptcy. In 1929 the trustee, by a deed of release and 
assignment, assigned the said reversionary interest to C’s mother. 
In 1930 C obtained his discharge, and the original registration 
of the receiving order under the Land Charges Act, 1925, expired 
in 1932. The properties were assigned to C by his mother, and 
he was registered with absolute title at the Land Registry in 
respect of one property in 1934, and in respect of the other in 
1942. In 1946 C entered into a contract to sell the two properties 
to S, who later repudiated the contract, and C took proceedings 
for specific performance. The solicitors of S entered into 
correspondence with the Chief Land Registrar and the Official 
Receiver, disputing the correctness of C’s registration, and, in 
consequence, the Official Receiver re-registered the receiving 
order on 13th December, 1946, without reference to C, one day 
after the receipt of the letter from the solicitors of S. Rule 1814 
of the Bankruptcy Rules, 1915, provides: ‘‘ On the making of 4 
receiving order the Official Receiver named therein shall as soon 
as he is notified of the making of such receiving order or in the 
case of a stay of advertisement, forthwith after such stay has 
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ceased to operate, give notice of the same to the Chief Land 
Registrar with a request that such receiving order may be 
registered in the register of writs and orders affecting land.” 
RoxBURGH, J., said that the Land Charges Act, 1925, contem- 
plated that rules might be made under the Bankruptcy Act, 1914, 
regarding registration and re-registration. No rule regarding 
re-registration had in fact been made, and r. 1814 could not 
justify registration in 1946 of a receiving order made in 1927. 
It might well be that in certain circumstances the Official Receiver 
ought to be given an express power of re-registration, but if so, 
its use after discharge might require restriction. The absence 
of a rule suggested absence of a power. If, however, the Official 
Receiver had power to re-register receiving orders, it was a power 
to be exercised with great care and a sense of responsibility, at 
any rate after discharge. In the present case re-registration was 
effected one day after receipt of a letter from the solicitors of an 
interested third party, and without making any inquiries of the 
former bankrupt. The registration of the receiving order 
no longer served any useful purpose and must be vacated. 
CouNSEL: Harman, K.C., and Platts Mills ; Aronson. 
SoticitorsS: N. A. Woodiwiss & Co. ; Tarry, Sherlock & King. 
(Reported by F. R. Dymonp, Esq., Barrister-at-Law.]} 


Inve Guardianship of Infants Acts, 1886 and 1925; /7:7e Wakeman 
(an Infant) 
Jenkins, J. 22nd May, 1947 


Guardianship of infants—Order for maintenance—Discharge— 
‘ Fvesh evidence ’’—Guardianship of Infants Act, 1925 (15 & 16 
Geo. 5, c. 45), s. 3 (2), (4). 


Appeal from an order of the Willesden justices. 


The appellant and respondent were married in 1934. On the 
23rd January, 1943, the respondent, who was in the Army, 
proceeded on foreign service and was continuously abroad until 
arriving back in England on the 5th October, 1945. During the 
absence of the respondent the appellant had by another man 
a child born on 14th February, 1945. The respondent forgave 
the appellant, and the parties lived together until the 24th 
February, 1946, when the respondent left the appellant, believing 
that he had further grounds of complaint against her. On 
20th June, 1946, the appellant applied to the justices for the 
custody of the child and payment of maintenance under s. 3 (2) 
of the 1925 Act. At the hearing, the appellant (inadmissibly) 
stated that the respondent was not the father of the child. The 
respondent did not oppose the application, and tendered no 
evidence. The justices made an order for a weekly payment, 
On the 27th February, 1947, the respondent made application 
to the justices for the discharge of the previous order, on the 
ground that he was not the father of the child. Evidence was 
then given by A, a friend of the respondent who had served with 
him overseas, that the respondent was abroad at all times material 
to the conception of the child. The respondent also stated in 
evidence that he had no such witness available when the previous 
order was made, and that he had consented to it on the advice 
of his solicitors. The appellant admitted the facts concerning the 
birth of the child, but contended that the adultery had been 
condoned, that the child was in law a child of the marriage, that 
the respondent had agreed to the order of 20th June, and that 
there was no “‘ fresh evidence ’’ then before the court to justify 
the discharge of that order. On 27th March, 1947, the justices 
made an order discharging the previous order. By the 
Guardianship of Infants Act, 1925, s. 3 (2), where custody of the 
infant is given to the mother, the court may order the father to 
pay sums towards maintenance. By s. 3 (4): ‘‘ Any order so 
made may, on the application of either the father or the mother 
of the infant, be varied or discharged by a subsequent order.” 

Jenkins, J., said that the order of 20th June could not be 
treated as having been made by consent, so as to preclude a 
subsequent application for variation or discharge. Further, 
the respondent’s condonation of the appellant’s adultery afforded 
no valid ground of objection to the order under appeal. The 
appellant had contended further that (i) the subject matter of 
the first order was res judicata except in so far as it could be varied 
or discharged under s. 3 (4) of the Act of 1925; (ii) an order for 
Such variation or discharge could not be made except on “ fresh 
evidence ”’; (iii) no such ‘‘ fresh evidence,”’ within the meaning 
of the authorities, had been adduced at the hearing of the 27th 
February. In Johnson v. Johnson [1900] P. 19, a case under 
8. 7 of the Summary Jurisdiction (Married Women) Act, 1895, 
Which provided that the court might vary or discharge an order 

upon cause being shown upon fresh evidence to the satisfaction 
of the court,” it was laid down that the “‘ fresh evidence ’’ must be 
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“‘ evidence which could not reasonably have been made available 
at the date of the order, or it must relate to something which 
happened since the date of the order.’”” The further cases cited 
(Colchester v. Peck [1926] 2 K.B. 366; Underwood v. Underwood 
[1946] P. 84; Timmins v. Timmins [1919] P. 75) could not be 
regarded as intending to exclude from the category of “ fresh 
evidence ” evidence which could not reasonably have been made 
available at the former hearing, merely because its existence was 
then known to the party subsequently seeking to adduce it. In 
R. v. Middlesex Justices [1933] 2 K.B. 1, it was laid down that, 
in an application under s. 3 (4) of the 1925 Act to vary or 
discharge a previous order, in the absence of evidence of fresh 
circumstances such an application could not be entertained. 
But if injustice is to be avoided, the test to be applied in deter- 
mining whether the further evidence ought to be treated as 
evidence which could not reasonably have been made available 
at the former date must vary according to the circumstances of 
each case, and the absence from s. 3 (4) of the 1925 Act of any 
express reference to “‘ fresh evidence ”’ suggested that the court 
was intended to have greater latitude than in cases under 
analogous statutory provisions in which the production of fresh 
evidence was expressly required. In cases under s. 3 (4) of the 
1925 Act the applicant must satisfy the court that it was not 
reasonably possible to adduce the new evidence at the previous 
hearing, but in the present case advantage had been taken of the 
legal presumption of legitimacy to obtain an order which, if the 
undisputed facts known to both parties had been brought to the 
notice of the court by admissible evidence, would never have 
been made, and a subsequent application to adduce admissible 
evidence ought to receive relative indulgence. The question 
whether the further evidence could or could not have been made 
available at a previous hearing was one of fact and degree, and 
as such eminently a question for the justices. The justices could 
not be held to be wrong in admitting the further evidence, and 
having admitted it, they could not have done otherwise than 
discharge the order of 20th June, 1946. The appeal would be 
dismissed with costs. 

CounsEL: Brightman ; Seuffert. 

Soticirors: Wilfred Frith & Co.; Ferris, Roberts, Thomas 
and Co. 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law. ] 


Payne v. Coe 
Vaisey, J. 17th April, 1947 
Building societv—Winding up—Provision in the rules for notice 
of meetings to be sent to “‘ all members ’’—Partial destruction 
of register of members—Method of calling general meeting— 

Building Societies Act, 1874 (37 & 38 Vict. c. 42), s. 32. 

Adjourned summons. 

In consequence of wartime conditions the P building society 
discontinued its business, and on 27th March, 1940, an instrument 
of dissolution was executed in accordance with the provisions 
of s. 32 (3) of the Building Societies Act, 1874. The plaintiffs, 
who were nominated as trustees for the purposes of the dis- 
solution, were now desirous of calling a general meeting of the 
society under s. 32 (4) of the Act in order to obtain the requisite 
authority to present a petition for the winding up of the society. 
Rule 23 of the society’s rules provided that “‘ notice of all meetings 
of the members shall be sent to all members at least seven days 
before such meetings.’”’ The register of members of the society 
had been destroyed by enemy action, and the names and addresses 
of some 120 members were unknown. By this summons the 
plaintiffs asked whether they should call a general meeting of the 
society for the purposes of s. 32 (4) of the Act of 1874, and, if so, 
how notice of such meeting should be given in view of the require- 
ments of r. 23 of the society’s rules, and of the loss of the names 
and addresses of some 120 members. 

VAISEY, J., said that a meeting of the members of the society 
should be called by the plaintiffs for the purpose of considering 
and, if thought fit, passing a resolution under s. 32 (4) of the Act. 
So far as was possible, the provisions of r. 23 should be followed 
in calling the meeting, notices being sent to those members whose 
names and addresses were known. In the case of members 
whose names and addresses were unknown, his only course was to 
authorise the notification of the meeting by public advertisement. 
A suitable notice should be published in some appropriate 
newspaper or newspapers in England indicating the purpose of 
the meeting and calling upon all persons interested to attend. 
If the meeting authorised a winding up, and the petition came 
before the court, it would be for the judge at the hearing to decide 
whether the preliminaries as required by the rule had been 
complied with, but he thought that a meeting summoned in the 
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manner which he had indicated would be sufficiently authentic 
to enable the petition to be treated as well founded. 
CouNSEL: Montgomery White, K.C., and Morle ; Albery. 
Soticitors: Callingham, Griffiths & Ba’e. 


{Reported by F. KR. Dymonp, Esq., Barrister-at-Law. 


PRACTICE NOTE 
Vaisey, J. 21st April, 1947 
A ffidavits—Commissions to 

signature. 

In a recent case in which a number of affidavits had 
been filed, the signatures of the respective commissioners before 
whom they had been sworn were illegible. 

VAISEY, J., said that his attention had been drawn by various 
officials of the High Court to the fact that in many cases the 
signature of the commissioner to administer oaths on documents 
was indecipherable. It was desirable that in every case the 
signature of the commissioner should be identified, either by his 
name being stamped on the document in question by means of a 
rubber stamp, or in some other way. 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law.] 


administer 


BIRTHDAY LEGAL HONOURS 


PRIVY COUNCILLOR 
Sir (WILLIAM) NoRMAN BrrKETT, K.C. (The Hon. Mr. Justice 
Birkett), a Justice of the High Court of Justice, King’s Bench 
Division. Called by the Inner Temple 1913, and took silk 1924. 


KNIGHTS BACHELOR 

Mr. DouGLas THORNBURY GARRETT, President of The Law 
Society. Admitted 1909. 

The Hon. Mr. Justice FREDERICK WILLIAM GENTLE, Chief 
Justice, Madras. Called by the Middle Temple 1919. 

The Hon. HAroL_p FEATHERSTON JOHNSTON, formerly a Judge 
of the Supreme Court, Wellington, New Zealand. 

The Hon. Mr. Justice Ronatp Evetyn POoLLock, 
Puisne Judge at Nagpur, Central Provinces and Berar. 
by Gray’s Inn 1934. 

Mr. REGINALD KAYE RoweELt, Controller cf Death Duties, 
Board of Inland Revenue. Called by Lincoln’s Inn 1915. 

The Hon. Mr. Justice REGINALD TAAFE SHARPE, Puisne Judge, 
Rangoon. Called by Gray’s Inn 1920. 

Mr. HArRoLp CuURWEN WILLAN, C.M.G., M.C., Colonial Legal 
Service, Chief Justice, Malaya Union. Called by the Inner 
Temple 1930. 

Mr. Eustace Gorpon Woo.rrorp, O.B.E., K.C., for public 
services in ~‘itish Guiana. Called by the Middle Temple 1898. 


BATH 


iCS., 
Called 


ORDER OF THE 
K.C.B 
Sir Ceci, THomas Carr, K.C., LL.D., Counsel to the Speaker. 
Called by the Inner Temple 1902, and took silk 1945. 


C.B. 
Mr. Benjamin Honowr, M.C., Principal Assistant Solicitor, 
Office of H.M. Procurator-General and Treasury Solicitor. 
Called by the Middle Temple 1910. 


ORDER OF THE BRITISH EMPIRE 
C.B.E. 

Mr. M. E. Batuurst, formerly Legal Adviser to H.M. Embassy 
in Washington. (Now Legal Adviser to the United Kingdom 
Delegation to the United Nations.) Admitted 1938. 

Mr. A. F. Harrison, Assistant Solicitor, Ministry of Labour 
and National Service. Called by the Inner Temple 1919. 

O.B.E. 

Mr. R. W. Bastin, I.C.S., District Magistrate, Mymensingh, 
Bengal. 

Mr. W. F. Fox, Senior Legal Assistant, Charity Commission. 
Called by Lincoln’s Inn 1906. 

Mr. H. J. Kemp, lately Assistant Solicitor, Ministry of Agri- 
culture and Fisheries. Called by the Middle Temple 1909. 
Mr. Rk. NEERUNJUN, Magistrate, Industrial Court, Mauritius. 
M.B.E. 

Mr. T. H. Aun, Assistant Registrar, Supreme Court, Penang, 

Malayan Union. 

Mr. B. P. Priris, LL.B., Second Assistant Legal Draftsman, 

Ceylon. Called by Lincoln’s Inn 1932. 


oaths—Identification of 
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PARLIAMENTARY NEWS 
HOUSE OF LORDS 


Read First Time :—— 


AGRICULTURE BiLt [H.C (10th June 


FELIXSTOWE Prer BILL [H.C {llth June 
LonDON County CouncIL (GENERAL POWERS) BILL [H.C,} 
{11th June. 


LonDON County CounciL (Money) Bitt [H.C.} [11th June. 
LonvoN, MIDLAND AND SCOTTISH RAILWAY BILL [H.C] 
{9th June. 
LonDON PASSENGER TRANSPORT BILL [H.C. (11th June. 
Read Second Time :— 
HELSTON AND PORTHLEVEN WATER BILL (H.C. 
LuTON CORPORATION BILt [H.C. 


(9th June. 
12th June 


PRESTON CORPORATION BILL [H.C. 12th June 
STATISTICS OF TRADE BILL [H.C.) {11th June 
WELLINGTON MusetMm Bit [H.L [10th June 


In Committee :— 
TRANSPORT BILL [H.C. 


HOUSE OF COMMONS 
ktead Second Time :— 
BRIGHTON CORPORATION 
ORDER BIL [H.C. 
CHESHIRE AND LANCASHIRE COUNTY 
WIDNES BrinpGE, Etc.) Bitt [H.L 
KINGSTON-UPON-HULL PROVISIONAL 


Oth June. 


(TROLLEY VEHICLES) 
{1l1ith June 

CounciILs (RUNCORN- 
(9th June. 
Birt (H.C, 
(11th June 


MARRIAGES PROVISIONAL OrDERS BILL [H.C. 


ORDER 


{11th June. 
MEXBOROUGH AND SWINTON TRACTION (TROLLEY VEHICLEs) 
PROVISIONAL ORDER BILL [H.C.} (llth June 
MINISTRY OF HEALTH PROVISIONAL (GLOUCESTER) 
SILL (H.C. 11th June 
MINISTRY OF HEALTH PROVISIONAL ORDER (LEEDS) BILL [H.C 
{11th June 


ORDER 


MINISTRY OF HEALTH PROVISIONAL ORDER (TORQUAY) BILL 


H.C. 11th June. 
MINISTRY OF HEALTH PROVISIONAL ORDER (TUNBRIDGE 
WELLS) BIL [H.C.] (llth June 


[13th June 
{12th June 
(9th June 


NORTHERN IRELAND BIL [H.C 
PENICILLIN Bitt [H.L. 
SoutH METROPOLITAN Gas BILL [H.L. 


Read Third Time: 
FirE Services BILi [H.C. 12th June. 
IsL—E OF MAN Harsovurs BIL [H.L. {12th June 


LONDON AND NORTH EASTERN Raittway BILL [H.C. 
L J 
(12th June 


In Committee : 
FINANCE BILL [H.C.} 


QUESTIONS TO MINISTERS 


FATHERS) 


[10th June 


ILLEGITIMATE CHILDREN (BRITISH 


Mr. SORENSEN asked the Secretary of State for Foreign Affairs 
if any further attention has been given to the desirability of 
the British servicemen fathers of German children sharing the 
financial responsibility for those children; and whether any 
statistical information on this matter has now been gathered 

Mr. McNeiL: The whole question of illegitimate children of 
British fathers in Germany has recently been carefully recon- 
sidered. A soldier serving in Germany can, without difficulty, 
now make voluntary payments for the maintenance of his child 
Similar payments cannot at present be made from outside 
Germany, but these will be covered by a scheme for private 
remittances which is at present under discussion. The second 
part of the question is for the service authorities (9th June 


War 

Mr. G. Tuomas asked the Financial Secretary to the Treasury 
what steps are taken to ensure that the repair of war damage 1s 
efficiently performed when it is paid for by the War Damage 
Commission. 

Mr. GLenvit Hatt: The responsibility for seeing that war 
damage repairs are properly carried out rests upon the building 
owner to whose order the works were executed. A cost-of works 
claim upon the War Damage Commission may include the 
appropriate fees of an architect or surveyor employed by the 
claimant to supervise the execution of the work and to see that 
it is efficiently performed. The Commission cannot accept 
liability for the cost of remedying defective workmanship. 

(9th June. 


DAMAGE REPAIRS 


PROVISIONAL 
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War DamacGeE CLaims (BuRMA) 


Mr. W. RoBerts asked the Under-Secretary of State for Burma 
the present position with regard to claims for war damage in 
respect of British concerns in Burma ; what stage the proceedings 
have reached ; and when a statement of the Government’s views 
may be expected. 

Mr. A. HENDERSON: In pursuance of the policy announced 
by my right hon. friend the Secretary of State for the Colonies 
on 18th February, 1946, a War Damage Commission is now at 
work in Burma. They hope that it will be possible for them to 
submit a preliminary report to the Government of Burma by 
July. It will not be possible for His Majesty’s Government to 
make any statement of their views until the Governments 
concerned have received the reports of all the Far Eastern 
Claims Commissions. [9th June. 


NATIONAL CoAL BOARD: VESTED PROPERTY 


Sir J. MELLOoR asked the Minister of Fuel and Power what 
steps he has taken under s. 3 (4) of the Coal Industry Nationalisa- 
tion Act, 1946, to obtain information with respect to the property 
and activities of the National Coal Board and with what results ; 
and what steps he has taken in pursuance of the powers granted 
to him by the said section to verify the information. 

Mr. SHINWELL: Full information as to property which has 
vested in the Board under the Act is in course of being supplied 
to me under the Coal Industry Nationalisation (Option and 
Constitution of Compensation Units) Regulations, 1946 (S.R. & O., 
1946, No. 1574); and statistical and other periodical returns, 
forming the basis of the Ministry’s published summaries, are 
obtained from the Board under other provisions in the same way 
as they were obtained from mine owners in the past. The form 
of annual accounts to be presented by the Board and matters 
arising junder subss. (2) and (3) of s. 3 of the Coal Industry 
Nationalisation Act, 1946, are under discussion between my 
Department and the Board. No occasion has arisen to invoke the 
provisions of subs. (4) of that section. [9th June. 


EXCHANGE CONTROL AcT (OPERATION) 


Mr. Bossom asked the Chancellor of the Exchequer when the 
Exchange Control Act will come into operation ; and when the 
Order will be made authorising the switching between dollar 
securities. 

Mr. Datton: I hope in August, both for the Act and for 
switching. ‘ 

Mr. Bossom: Is it a fact that to-day switching can be made 
between dollar securities ? 

Mr. Datton: No, sir, not in an absolute sense. I have 
answered questions on this subject before. Perhaps if there is 
any particular case in which the hon. gentleman is interested 
he will communicate with me. We cannot grant complete and 
unrestricted powers at present. 

Mr. Bossom: Would the Minister say whether it is possible 
to-day to switch between American and Canadian dollar 
securities ? 


Mr. DaLton : No, sir, it is not possible. [10th June. 


EXCHANGE CONTROL AcT (PROPOSED ORDER) 


Mr. Bossom asked the Chancellor of the Exchequer if the 
order proposed to be made under the Exchange Control Act will 
permit the switching of dollar securities from Canada and the 
U.S.A. and vice versa in the same way as is now permitted in 
other parts of the Empire. 

Mr. Datton: T cannot yet give particulars of what this order 
will permit. 

{10th June. 
Houses: SELLING PRICES 

Mr. Law asked the Minister of Health if he will consider 
controlling the selling price of small houses built before the war, 
in view of the fact that in many cases a 300 to 400 per cent. 
increase in price is being asked for houses which cost under £1,000 
before the war. 

Mr. Bevan: The general subject was considered by the 
Inter-departmental Committee on the Selling Price of Houses 
whose report (Cmd. 6670) was published in August, 1945. In 
view, however, of the practical difficulties involved, to which the 
Committee themselves drew attention, there is at present no 
prospect of legislation to implement the recommendations they 
made. (10th June. 

CHILDREN (BRITISH FATHERS) 

Mr. SoRENSEN asked the Secretary of State for Foreign Affairs 
whether any arrangements are now possible to enable the British 
fathers of children born to German mothers to despatch to 
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Germany essential requirements for their children, apart from 
or beyond the parcel weight limit heretofore allowed ; and if the 
investigation on this matter has been concluded. 

Mr. BeEvIN: No, sir. The despatch is allowed of 44 Ib. of 
second-hand clothing in a month, and of food and medicines on 
certain conditions. In my view, these arrangements are 
adequate. 

Mr. SORENSEN : Is the right. hon. gentleman aware that I was 
promised, many weeks ago now, that an investigation would 
be made into this matter, and led to believe that such fresh 
arrangements might be made available ; and in view of the fact 
that so many British fathers of children born to German mothers 
desire to fulfil their obligations, could not this matter be further 
considered ? 

Mr. BEVIN : 
the weight which is allowed is pretty adequate. 


I am willing to consider it further, but, you know, 
[11th June. 


LAW oF DEFAMATION (COMMITTEE’S REPORT) 

Mr. Witson Harris asked the Attorney-General when the 
Lord Chancellor’s Committee on the Law of Defamation is 
expected to report. 

THE ATTORNEY-GENERAL: From inquiries I have made, it 
does not now seem likely that the report will be available until 
October of this year. [12th June. 


VALUATION FOR RATES 

Mr. G. Tuomas asked the Minister of Health whether, when 
framing the proposed alteration in the system of valuation for 
rates, he will maintain the right of aggrieved ratepayers to 
appear before a committee consisting of fellow ratepayers elected 
for that purpose. 

Mr. BEvAN: I can assure my hon. friend that this point will 
be kept in mind. {12th June. 


LocaL FUEL OVERSEER’S DECISION (APPEAL) 

Wing-Commander HuLBERT asked the Minister of Fuel and 
Power under what authority a local fuel overseer acts in for- 
bidding a consumer from changing his coal merchant; and if 
any appeal lies against the decision of the fuel overseer. 

Mr. SHINWELL: The power to grant or refuse a change of 
registration for coal supplies is vested in local fuel overseers 
by art. 30 of the Coal Distribution Order, 1943. An appeal 
against any local fuel overseer’s decision on this matter may be 
made, under art. 55 of the same order, to the regional coal officer. 

Lieut.-Commander GuRNEY BRAITHWAITE: Is there any 
machinery of appeal from the ruling of a regional officer to the 
right hon. gentleman to get satisfaction ? 

Mr. SHINWELL: Of course, there is always access to the 


Minister. [12th June. 
‘YT r ‘. 
RECENT LEGISLATION 
STATUTORY RULES AND ORDERS, 1947 
No. 1079. Livestock (Restriction on Slaughtering) Order. 
June 2. 
No. 1080. Livestock (Restriction on Slaughtering) (Northern 
Ireland) Order. June 2. 
No. 1106. Pensions (Increase) Regulations. June 4. 
No. 1107. Pensions (Increase) (Local Authorities) Regulations. 
June 4. 
No. 1098. War Damage to Goods (Private Chattels) Regulations. 
June 4. 


PROVISIONAL RULES AND ORDERS, 1947 
Town and Country Planning, England and Wales (General Interim 
Development) Varying Order. June 3. 
{Any of the above may be obtained from the Publishing Department, 
S.L.S.S., Ltd., 88/90, Chancery Lane, London, W.C.2.] 


OBITUARY 


Mr. B. BRANDRETH 
Mr. Benjamin Brandreth, solicitor, of Messrs. Dickinson, 
Manser, Brandreth and Yeatman, of Bournemouth, died on 
6th June, aged seventy-four. He was admitted in 1900. 


Mr. C. F. MONCKTON 
Mr. Charles F. Monckton, admitted sixty years ago and Clerk 
to the Court of Lieutenancy of the City of London for thirty-five 
years, died recently, aged eighty-three. He was Clerk to the 
Justices of the City of London in special sessions over a long 
period. 
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Honours and Appointments 
Lorp MacDeErmott has been sworn in a Member of His 
Majesty’s Most Honourable Privy Council. 
Mr. HENRY WILLINK, K.C., 
Magdalene College, Cambridge. 
Mr. S. O. MattTHeEws, solicitor, of Beckenham, has been 


appointed Coroner for North-west Kent. He had held the 
position of Deputy Coroner since 1945. 


has been appointed Master of 


Notes 
The adjourned General Quarter Sessions of the Peace for the 
Borough of Walsall will be held at the Guildhall, Walsall, on 
Thursday, 10th July, 1947, at 10 a.m. 


At a Directors’ Meeting of the Solicitors’ Benevolent Associa- 
tion, held on the 4th June, 1947, £3,471 was disbursed in grants 
and pensions to fifty-three beneficiaries. Forty-two new members 
were admitted, bringing the total number of new members 
since the Ist July, 1946, to 632. Full particulars of the 
Association’s work may be obtained from the Secretary at 
12 Clifford’s Inn, E.C.4. 


The Treasurer (Lord Schuster) and Masters of the Bench of 
the Inner Temple entertained the following guests to dinner 
on 12th June, the Grand Day of Trinity Term: Viscount 
Maugham, Viscount Camrose, Lord Woolton, Lord Simonds, 
the Lord Mayor of London, the Acting Chief Justice of Montreal, 
Sir Henry Craik, the Treasurer of Lincoln’s Inn, the Master of 
the Temple, Mr. J. Hubert Worthington, Lieutenant-Colonel D. C. 
Part, Mr. Leonard Schuster, Mr. Charles Christie-Miller, Mr. G. P. 
Coldstream and the Sub-Treasurer. 


WAR DAMAGE VALUE PAYMENTS 

The War Damage Commission desires to warn claimants that 
there will be delay in making value payments in cases where the 
payment has to be shared, if the forms setting out the amounts 
of the shares, as agreed between the interested parties, are not 
completed and returned promptly to the appropriate regional 
offices. 

To date about 100,000 forms relating to shares in 40,000 value 
payments have been issued to claimants, but in only 2,000 cases 
has the Commission been advised of the amounts of the agreed 
shares. ° 

The Commission will deal with cases in the order in which 
the share forms are returned completed, and claimants who fail 
to return the forms promptly will prejudice their chances of 
receiving payment on the first payment date. 


Wills and Bequests 
Mr. W. G. Card, solicitor, of Hornchurch, left £10,964. 
Mr. R. L. Finnis, solicitor, of Clifford Street, W.1, left £98,059. 


Mr. D. Mathews, solicitor, of Beckenham, left £15,504, with 
net personalty £15,323. 


COURT PAPERS 


SUPREME COURT OF JUDICATURE 
COURT OF APPEAL AND HIGH COURT OF JUSTICE— 
CHANCERY DIVISION 

TRINITY SITTINGS, 1947 

ROTA OF REGISTRARS IN ATTENDANCE ON 
EMERGENCY APPEAL Mr. Justice 

Rota Court I VAISEY 
Mon., June 23 Mr. Blaker Mr. Hay Mr. Farr 
iues., ,, Andrews Farr Blaker 
wea, ».-% Jones Blaker Andrews 
Thurs., 7 Reader Andrews Jones 
Fri., mf Hay Jones Reader 
Sat., Farr Reader Hay 

Group B 

Mr. Justice Mr. Justice 


Date 


Group A 
Mr. Justice Mr. Justice 
ROXBURGH WynN Parry ROMER JENKINS 
Witness Non-Witness Witness Non-Witness 
Mr. Jones Mr. Reader Mr. Blaker Mr. Andrews 
Reader Hay Andrews Jones 
Hay Farr Jones Reader 
Farr Blaker Reader Hay 
Blaker Andrews Hay Farr 
Andrews Jones Farr Blaker 
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STOCK EXCHANGE PRICES OF 
CERTAIN TRUSTEE SECURITIES 


Bank Rate (26th October, 1939) 2% 


Middle 
Div. | Price | 
Months | June 16) ‘ 
| 194 cotmengtll 


t Approxi- 
mate — 


- 


British Government Securities 
Consols 4% 1957 or after .. ee FA) 
Consols 24% vie - JAJO 
War Loan 3% 1955- 59 at , AO} 
War Loan 34% 1952 or after . JD 
Funding 4% Loan 1960-90 .. MN| 
Funding 3% Loan 1959-69 a AO} 
Funding 23% Loan 1952-57 sa JD 
Funding 24% Loan 1956-61 AO) 
Victory 4% Loan Av. life 18 years .. MS 
Conversion 34% Loan 1961 or after AO} 
National Defence Loan 3% 1954-58 JJ 
National War Bonds 24% 1952-54 .. MS) 
Savings Bonds 3% 1955-65 sé FA! 
Savings Bonds 3% 1960-70 MS, 
Treasury 3%, 1966 or after AO| 
Treasury 24%, 1975 or after AO} 
Guaranteed 3% Stock (Irish Land | 

Acts) 1939 or ” after JJ\1014xd 
Guaranteed 23% Stock (Irish Land 

Act, 1903) .. ae ag 1014xd 
Redemption 3% 1986-96 .. 111 
Sudan 44% 1939-73 Av. life 16 years : Al 121 
Sudan 4°, 1974 Red. in part ‘after | 

1950 ; MN| 1154 
Tanganyika 4% Guaranteed 1951- 71 F A 1064 
Lon. Elec. T.F. Corp. 24% 1950-55 FA) 1013 
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Colonial Securities 

*Australia (Commonw’h) 4% 1955-70 
Australia (Commonw’h) 3}% 1964-74 
* Australia (Commanw’h) sh} 1955-58 
tNigeria 4% 1963... 
*Queensland 34% 1950-70 . i 
Southern Rhodesia 34% 1961-66 .. 
Trinidad 3% 1965-70 <x 


110 
109 
105 
120 
103xd 
11l4xd 
108 


Corporation Stocks 
*Birmingham 3% 1947 orafter .. J J/1004xd 
*Leeds 33% 1958-62 ss ve JJ} 106xd 
*Liverpool 3% 1954-64 os MN} 105 
Liverpool 34% Red’mable by agree- | 
ment with holders or by purchase JAJO) 
London County 3% Con. Stock after 
1920 at option of Corporation 
*London County 34% 1954-59 
*Manchester 3% 1941 or after 
*Manchester 3% 1958-63 
Met. Water Board ‘’ A” 1963-2003 
* Do. do. 3% “ B”’ 1934-2003 
* Do. do. 3% “E” 1953-73. 
Middlesex C.C. 3% 1961-66 
*Newcastle 3% Consolidated 1957 . 
Nottingham 3% Irredeemable 
Sheffield Corporation 34% 1968 
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Railway Debenture and 
Preference Stocks 

Gt. Western Rly. 4% Debenture 
Gt. Western Rly. 44% Debenture .. 
Gt. Western Rly. 5% Debenture 
Gt. Western Kly. 5% Rent Charge. . 
Gt. Western Rly. 5% Cons. G’rteed. 
Gt. Western Rly. 5% Preference 











* Not available to Trustees over par. 
+ Not available to Trustees over 115. 


t In the case of Stocks at a premium, the yield with redemption bas been calculated at 
the earliest date ; in the case of other Stocks, as at the latest date. 
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